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2] aﬁaﬁmﬁaﬁrwwww (Name & Address of the Appellant/Respondent)

M/s Honda Motoreycle and Scooter India
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HE TR T GeAUEToT AT

Revision application to Government of India:
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A revision application lies to the Uinder Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(D) In case oI repaie Or auty o1 excise an goouus expoiled o dry soudniy ul
territory butside India of on excisable material used in the manufacture of the

goods which are exported to any country or territory outside India.
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(c) In case of goods exp
payment of duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No.-EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the 0Ol0 and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan.
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.

orted outside India export to Nepa‘l or Bhutan, without
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees Cne Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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Service Tax Appellate Tribunal:-

Appeal to Customs, Excise &

F=dr seuge Yod SO, 1944 Y RT 35-41/35-% 3JaTd:-

(1)
Under Section 35B/35E of CEA, 1944 an appeal lies t0:-
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The special bench of Customs, Excise & Service Tax Appg-zllzate
Tribunal of West Block No:.2,~R:K. ‘Puram, New Delhi in all
matters relating to classification valuation and
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescnbed_ under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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in case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. :
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment

. authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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86 of the Finance Act, 1994)

For an appeal to be filed before t
the Appellate Commissioner WoulC 0
re-deposit is @ mandatory condition for filing appe

- and 35 F of the Central Excise Act, 1944, Section 83 & Section

Under Central Excise and Service Tax, "Dut_y demanded” shall include:
(i) amount determined under Sectlon_ﬂ D;
(if) amount of erroneous Cenvat Credit taken; -~
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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V2(87)96/North/Appeals/18-19
ORDER-IN-APPEAL

M/s. Honda Motorcycle and Scooters India Pvt Ltd.,Vithlapur,
Ahmedabad(henceforth, “appellant”) has fled the present appedl
against the Order-in-original No. 04/Ref/11/18-19 dated 08.05.2018

(henceforth, “impugned order") issued by the Assistant Commissioner,

CGST,  Division-lll,  Ahmedabad-North (henceforth,-,“adjudicafing
authority”).
2. The facts of the case, in brief, are that the appellant, «

manufacturer of motorcycles, filed refund claim of Rs.13,55,740/- on
21.02.2018 under Section 11B of Central Excise Act 1994 of CENVAT credit
not carried forwarded under Tran-1 Form as per Section 140 of the CGST
Act, 2017 readwith Rule 117 of CGST Rules,2017. Based on the closing
balance of CENVAT credit available in ER-1 return of July 2017, the
appellant filed Tran-1 for Rs.2,50,71,d35/—. However said ER-1 return was
revised on 31.07.2017 with closing balance of CENVAT Rs.2,64,26,775/-
and hence the appellant filed refund claim for differential balance of
CENVAT credit Rs. Rs.13,55,740/- which is not carri‘ed forwarded into GST.

.S'did refund claim was rejected by the adjudicating authority holding that
‘no enabling provision granting cash refund of closing balance of CENVAT
credit are there under the Central Excise Act. It was also held that the

appellant is not entitle for refund as Section 142(9)(b) and section 142(3)

of CGST Act,2017 is not applicable.

< Being aggrieved with the impugned order the appellant preferred

this appeal contesting inter alia, the following:
> All conditions of Section 142(9)(b) of the CGST Act 2017 has been

satisfied and therefore cash refund of credit is odmissibie to them.

Credit rule is a beneficent piece of legislation and its provision

h 7

should be interpreted in a manner to give full effect to ifs purpose.

» Cenvat credit validly availed represents an indefeasible right of the
assessee.

» GSTregime provides‘for utilization of only such input tax credit lying
in electronic credit ledger

> With the advent of GST, Cenvat credit lying with an assessee
became redundant and accordingly transitional provisions were

made for transition of credit admissible under erstw_@ii‘é}fé@“
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VZ2(87)96/North/Appeals/18-19

» Credit attributable to such invoices was admissible to the appellant
which was missed on account of inadvertent error.

» Denial of refund will lead to unjust enrichment of the Government
and loss of credit to the appellant.

» Cited case law 2008(223)ELT A170(SC) and Lav Kush Textile v/s CCE
12017(353) ELT 417(Raij) on the issue of cash refund of unutilized credit
on account of closure of factory.

» Denial of cash refund would result in cascading of faxes.

> The c;ppellcm‘l missed availing credit in respect of said 20 invoices

eligibility of which was not disputed by the authority. etfc.,

4, In the Personal hearing held on 23.08.2018 Shri Naveen Kumar,
Head-Taxation of the appellant firm reiterated the grounds of appeal and
also stated that as per Section 142(9)(b) of CGST Act,2017 refund is

entitled. TRAN-1 was not allowing amendment.

9 | have carefully gone through the opbeol wherein refund of
CENVAT Credit lying unutilized and not carried forwarded under GST is‘
claimed. Basically the issue pertains to carried forward of Cenvat credit
under GST regime for which submitting of declaration electronically in
Form GST TRAN-1 was made mandatory under rule 117(1) of CGST Rules,
2017 which was filed by the appellant on 24.12.2017. | find that in order to
rectify the mistake of not availing Cenvat credit on all eligible purchases,
the appellant filed revised ER-1 retumns adding up Cenvat credit of
Rs 13.59; 740/— against 20 invoices. Thenafter, in order to rectify another
musfoke of not accurately filing TRAN-1, filed refund claim in question. The

following chronology of event clarifies the issue properly;

ER-1 for June 2017(C.B of CENVAT Rs. 250,71,035/- ) filed on :10.07.2017
Revised ER-1(C.B of CENVAT Rs. 2 64,26,775/-) filed on: 31.07.2017
TRAN-1 Filed claiming Rs. 2,50,71,035/- ) on: 24.12.2017

Refund Application for Rs.13,55,740/- filed on: 21.02.2018

52 |t can be seen from the above that at the ’rime of filing TRAN-1, the

appellant grossly erred in mentioning the amount of Rs.2,64,26,775/- which

wdas oireody available as closing balance under ER1 for June 2017. Inspite

of claiming Rs.2,64,26,775/- under TRAN-1,they preferred fiing it for Rs.

* 2.50,71,035/- leaving Rs. 13,55,740/- Unclaimed In this regard, | find that

rule 120A  was inserfted under CGST Rules,2017 vide Nofification ‘
u

No.34/2017-CT dated 15.09.201 7 to incorporate the following:
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V2(87)96/North/Appeals/18-19

3. Inthe principal rules, after rule 120, the following rule shall be inserted, namely :-

“]120A. Every registered person who has submitted a declaration
electronically in FORM GST TRAN-1 within the time period specified in rule
117, rule 118, rule 119 and rule 120 may revise such declaration once and
submit the revised declaration in FORM GST TRAN-1 electronically on the
common portal within the time period specified in the said rules or such further
period as may be extended by the Commissioner in this behalf.”

5.3 The appellant had sufficient time/opportunity fo rectify said mistake
by revising TRAN-1 rather than claiming cash refund with the department.
Also, it would be relevant to mention here that the department has taken
due care of genuine difficulties by setting up an IT Grievance Redressal
Mechanism to address grievances of taxpayers due fo technical glitches
on GST portal. Details regarding procedure of grievance redressal
mechanism is prescribed under circular No.39/13/2018-GST dated
03.04.2018 issued from F.N0.267/7/2018-CX.8 by the Board which includes
making of application alongwith evidences to establish bona fide
attempt made by the taxpayer on the GSTN portal, etc. Para 8.2 of said

circular is reproduced below for ease of reference;

8. Resolution of stuck TRAN-1s and filing of GSTR-3B

8.1 A large number of taxpayers could not complete the process of TRAN-

] filing either at the stage of original or revised filing as they could not digitally
authenticate the TRAN-1s due to IT related glitches. As a result, a large number
of such TRAN-1s are stuck in the system. GSTN shall identify such taxpayers
who could not file TRAN-1 on the basis of electronic audit trail. It has been
decided that all such taxpayers, who tried but were not able to complete TRAN-1
procedure (original or revised) of filing them on or before 27-12-2017 due to I'T-
glitch, shall be provided the facility to complete TRAN-1 filing. It is clarified that
the last date for filing of TRAN 1 is not being extended in general and only these
identified taxpayers shall be allowed to complete the process of filing TRAN-I.

8.2 The taxpayer shall not be allowed to amend the amount of credit in
TRAN-1 during this process vis-a-vis the amount of credit which was recorded by
the taxpayer in the TRAN-1, which could not be filed. If needed, GSTN may
request field formations of Centre and State to collect additional document/data
etc. or verify the same to identify taxpayers who should be allowed this

procedure.

8.3 GSTN shall communicate directly with the taxpayers in this regard and
submit a final report to GIC about the number of TRAN-1s filed and submitted

through this process.

8.4 The taxpayers shall complete the process of filing of TRAN 1 stuck due -
to IT glitches, as discussed above, by 30th April 2018 and the process of
completing filing of GSTR 3B which could not be filed for such TRAN 1 shall be

completed by 31st May 2018. /%’{m -\:}a.r%?
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Hidln order to take relief, the appellant might have taken resource of
the same. In case if the appellant has not taken up the issue with
field/nodal officers who are entrusted with the work of dealing such issue
involving technical glitch and forwarding applications to GSTN for ifs
examination, the appellant grossly skipped the mechanism available for
this purpose. Para 8.2 of the circular supra further clarifies that the
taxpayer shall not be allowed fo amend the amount of credit in TRAN-I
during this process vis-G-vis the amount of credit which was recorded by

the taxpayer in the TRAN-1, which could not be filed.

6. The intention behind above referred provisions i.e. inserting rule
120A enabling the taxpayer to amend TRAN-1 once only and clarification
under circular not to amend the credit amount were very significant in
ensuring the taxpayer fo be accurate while claiming Cenvat credit under
transitional period. So far as the appellant has not utilized all the above
remedial mechanism available to them, the claim of cash refund of credit

does not hold ground.

A The plea of the appellant that they missed availing credit in respect
of said 20 invoices eligibility of which was not disputed by the authority, is
not true as said credit was already accounted for as a result of which
closing balance of Cenvat credit in revised return was enhanced by the
assessee themselves and as such availment of credit has taken place.
Further the case cited viz. 2008(223)ELT A170(SC) and Lav Kush Textile v/s
CCE *2017(353) <ELT 417(Rqj) pertains unutilized credit on account of
closure of factory which cannot be relied upon. | agree with the finding of
the adjudicating authority holding that Section 11B of Central Excise Act,
1944 provides refund of duty or duty along with interest and no enabling
provision for refund of closing balance of Cenvat credit can be allowed in
cash. Also, looking to the fact that the appellant has not utilized all the
remedial mechanism refered in para 5 available to them, the claim of
cash refund of credit do not hold ground and cannot be enterfained

under the provisions of 142 (3) & 142(9)(b) of the CGST Act 2017.

8. In view of above, | uphold the impugné reject the

appeal.
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9. mmaﬁﬁm@mwﬁmmaﬁ%@mm%l

The appeal filed by the appellant stands disposed of in above

terms.
3.(\\9:‘ {/
(3T 2THY)
ST T Y (377TeH)
Date:
Attested

CentralTax (Appeals)
Ahmedabad

By R.P.A.D.

To,

M/s. M/s. Honda Motorcycle and Scoofters India Pvt Ltd.,
T. Poddar Industrial Park,Vithlapur, Mandal, Ahmedabad

Copy to:
1 .The Chief Commissioner of Central Tax, Anmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - North.
3.The Additional Commissioner, Central Tax (System),Ahmedabad North.
4The Asstt./Deputy Commissioner, CGST Division-VI, Ahmedabad - North.

5.Guard File.
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